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resting upon principles peculiar to the law governing the 
administration of trusts. It is seldom the estate of the bene- 
ficiary can be reached by creditors, except in a court of equity ; 
and it seems to be an established principle prevailing there, 
that any restraint against voluntary or involuntary alienation, 
will be approved wherever an opposite conclusion would involve 
a destruction of the trust. 

Wherever the interest of a beneficiary is so connected with 
the interests of other beneficiaries in the same trust, that a sale 
of it would impair those other interests or estates, a restriction 
against any form of alienation will be sustained : Scott and wife 
v. Gibbons, 5 Munf., 86; Johnson v. Zane, 11 Gratt., 552; 
Markham v. Garrant, 4 Leigh, 274 ; Perkins v. Dickinson, 3 
Gratt., 335; Bill and wife v. McEae, 27 Ala., 175: 15 Eng. 
Ch., 81, 86, 87. But where the interest of a beneficiary can be 
separated without injury to the remaining interests, it is against 
the policy of the law that it should be enjoyed, exempt from 
the claims of creditors. A court of equity will enforce their 
claims against it, by sale or decree for an account : Rugby v. 
Robinson, 10 Ala., 702 ; Nickel v. Handley, 10 Gratt., 336 ; 
Roans v. Archer, 4 Leigh, 550 ; Riton v. Norton, 2 Beav., 63 ; 
Page v. Way, 3 Beav., 20. 

The case of Grissom v. Sill, 17 Ark., 483, presents an inter- 
esting point, bearing upon the subject under consideration. A 
restriction was attached to a trust of certain land, given to a 
church for religious purposes, to the effect that it should not be 
sold or incumbered. It was levied upon and sold under pro- 
cess of law. The court held, that if the sale tended to defeat 
or impair the trust, a bill would lie to set it aside. 
(To be Continued.) 



RECENT AMERICAN DECISIONS. 

Louisville Chancery Court, Kentucky. 

FULTON ET AL., v. FARLEY ET AL. 

Pending an action relating to church property, the Louisville Chancery 

Court put the church into the possession of the marshal and made a decree, 

from which an appeal was taken. The Court of Appeals reversed the decree 

and remitted the record, with a mandate to the chancery to carry the opinion 
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into effect. After this mandate had been filed in the chancery, but before it 
had been entered of record or any final order to carry it into effect had been 
made, suit was commenced in the United States Circuit Court to obtain pos- 
session of the same church by other members who had acquired a domicil in 
another state : Held, 

1. That the intent with which the domicil was acquired was immaterial. 

2. That the first suit was still pending in the chancery when the bill was 
filed in the Circuit Court, and therefore the latter court could not acquire 
jurisdiction. 

3. That even if the suit in the Circuit Court involved new issues between 
new parties, the court could acquire no jurisdiction while the property was in 
the custody of the Chancery Court. 

In 1866, Avery and others (through -whom the defendants 
in this suit claim as successors) filed a bill in this court against 
Watson and others (through whom plaintiffs in this suit claim), 
to establish their rights as ruling elders in the Walnut Street 
Presbyterian Church in the City of Louisville. The property 
was put in charge of the marshal of the court, pendente lite, 
and subsequently a decree was made for complainants, but the 
Court of Appeals reversed this decree, and held that the title 
of the complainants as ruling elders and trustees was not valid 
according to the laws of the church. On February 21, 1868, 
the defendants in that suit filed in this court the opinion of the 
Court of Appeals, with that court's mandate to carry it into 
effect, and moved for an order on the marshal to restore them 
the church property. This was resisted, and various inter- 
locutory proceedings took place, until September 18, 1868, 
when the opinion and mandate of the Court of Appeals were 
entered of record and the order of restitution was made. The 
present action was instituted for the purpose of enforcing 
alleged rights arising under the foregoing order of court, 
because of the alleged unwillingness of some and the incapacity 
of others of the persons named in said order to have the same 
properly carried into effect — some of the persons named having 
ceased to be elders and trustees. 

Between the filing of the decision of the Court of Appeals 
(February 21, 1868), and the entry of it upon the record 
(September 18, 1868), Jones and others, who had been admitted 
as church members by Avery and his party after the decision 
of the Court of Appeals against Avery's title, filed a bill in the 
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United States Circuit Court for the District of Kentucky, 
making all the parties in the state court defendants, and asking 
a decree that they were the rightful owners of the property 
and members of the congregation. The Circuit Court assumed 
jurisdiction and rendered a judgment precisely contrary to 
that of the Court of Appeals. The question now before this 
court was whether it should go on and carry into effect the 
decree of the Court of Appeals as directed by its mandate. 

The chancellor having declined to sit because he had been 
of counsel in another suit involving some of the same matters, 
A. Barnett, Esq., was elected by the Louisville bar as a special 
chancellor. In his opinion the original case in the chancery 
is called Avery v. Watson, and the suit in the Circuit Court, 
Jones et al. v. Watson. 

Barnett, Special Chancellor. [After stating the facts and 
the condition of the record in detail]. The objections to the 
federal court jurisdiction, in the case of Jones et al. v. Watson, 
may for convenience be classed as follows : 

1st. That the residence and citizenship of Jones and his 
co-plaintiffs in Indiana, was not bona fide, was procured by fraud 
and confederation, and was not such as authorized them to sue 
in the federal court. They had no right to sue in the federal 
court unless bona fide residents and citizens of Indiana. It 
may be admitted that the evidence tends to show that they 
were induced to remove to Indiana in order to enable them to 
go into the federal court with their claim, and yet an exami- 
nation of the authorities forces the conclusion that the objection 
is not well founded. It is the fact of citizenship in another 
state, and not the motive which induced it, that controls the 
question of jurisdiction: Cooper v. Galbraith, 3 Wash. C. C, 
546 ; Jones v. League, 18 Howard, 76 ; Evans v. Davenport, 
4 McLean, 574. But those plaintiffs had no right to sue for 
themselves and others, as was attempted in that case. Where 
non-residency is the matter which confers jurisdiction on a 
federal court, and the suit is prosecuted for a joint interest 
with others, only the parties named as plaintiffs have the right 
to invoke the powers of the court, and they may sue for them- 
selves and other non-residents, and for no others : United 
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States v. Bank of Georgia, 9 Wheaton, 904; Governor of 
Georgia v. Mandrazo, 1 Peters, 110 ; Osburn v. Bank of the 
United States, 9 Wheaton, 738. This latter consideration is a 
matter of no consequence perhaps in this case, for a court of 
equity will do complete justice in every case where there is 
proper jurisdiction in the court for any purpose. Besides, the 
objection to the jurisdiction of the federal court was waived 
by "Watson, by failing to plead specially in abatement and before 
answering to the merits of the case. There seems to have been 
an effort to plead in abatement and answer to the merits at the 
same time, which cannot be done under the rules of ancient 
chancery practice. The answer on the merits waives the plea 
when both are filed at the same time : Story's Equity Plead- 
ings, 657: Livingston v. Story, 11 Peters, 352; Bailey v. 
Dozier, 6 Howard, 30 ; Sims v. Hennly, 6 Howard, 1. 

2d. It is urged against the jurisdiction of the federal court 
in the case of Jones v. Watson, that at the commencement of 
that suit the case of Avery v. Watson was yet pending in the 
state court, and that the state court had actual custody of the 
property in dispute in the possession of its receiver, the marshal. 
3d. That at the commencement of that suit in the federal 
court the state court had such jurisdiction over the parties to 
the case of Avery v. Watson, and all those claiming any inter- 
est under the parties to this last case, as created a lis pendens 
over the subject matter and parties, which excluded any other 
court from interfering with the matter in any way whatever. 

These two objections, similar in nature and depending some- 
what on the same principles, will be considered together. They 
present much more serious difficulties than the objection already 
disposed of, and their proper disposal is encumbered with a con- 
flict of facts and authority quite embarrassing. 

Whenever the action of one court is interposed as a bar to 
further proceedings then being had in another court, if they be 
courts of equal dignity and jurisdiction, the inquiry may arise, 
had the court whose action is relied upon as a bar, the rightful 
jurisdiction over the matter, according to the rules regulating 
its jurisdiction, and then what has that court adjudged ? Rose 
v. Bindly, 4 Cranch, 241 ; Thompson v. Tolmies, 2 Peters, 
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157 ; Wilcox v. Jackson, 13 Peters, 498 ; Forbes v. Bank U. 
S., 10 Peters, 49 ; Cook v. Halsey, 16 Peters, 71 ; Hickey v. 
Stuart, 3 Howard, 75. 

All courts, whether state or federal, in taking jurisdiction 
over parties or subject matter, must proceed according to the 
rules regulating that matter. The constitution and laws of the 
United States recognize the ancient rules in chancery in Eng- 
land inherited by this country as binding on the federal courts, 
as well on questions of jurisdiction as others, where unchanged 
by Act of Congress or rules of court, made by authority of 
Congress. The sole ground of jurisdiction in the federal court 
in this case of Jones v. Watson, is the citizenship of the com- 
plainants in another state. If, at the commencement of that 
suit, they had been citizens of Kentucky, their suit must have 
been brought in a state court. Then the inquiry arises, they 
being citizens of another state, is there any matter shown that 
defeats their right to sue in the. federal court, and to deprive 
that court of rightful jurisdiction ? While considering this 
inquiry it must be remembered that, as to this litigation, this 
court and the federal court, after once obtaining rightful juris- 
diction of a matter, have precisely the same powers for enforc- 
ing rights and preventing wrongs, and in doing so, as to this 
church property, are but enforcing the laws of Kentucky. Her 
laws vested the title of this property where it is, and her laws 
created the trust as it is. The two courts are then, as to this 
matter, courts of concurrent jurisdiction. 

It is manifest that among courts thus organized and possess- 
ing as an original question equal powers, if there was no rule of 
comity to prevent conflicts, such conflicts would be frequent and 
troublesome. Each having original power to hear and deter- 
mine disputes, might claim to do so in disregard of what was 
being done, or had been done by the other. One would adjudge 
one thing and enforce its judgments by injunction or process of 
contempt, while the other might make and enforce by like 
means a directly contrary judgment, which course, it is easy to 
see, would soon involve the courts in disgraceful conflicts, and 
the parties in dilemma utterly subversive of justice. In order 
to avoid this kind of conflict and hardship upon litigants, courts 



406 FULTON v. FARLEY. 

of concurrent jurisdiction at a very early day adopted, and have 
ever since recognized, a rule of guidance, by the observance of 
which nothing like conflict can occur. That rule is stated by 
Mr. Conkling, in his treatise on the Organization, Practice and 
Jurisdiction of the Courts of the United States, to be : " That 
the court which first obtains possession of the controversy, or 
of the property in dispute, must be allowed to dispose of it 
finally, without interference or interruption from the co-ordi- 
nate court." This rule, so concisely stated by Mr. Conkling, 
has been established by a long line of precedents in England 
and this country, and is recognized and affirmed in many cases 
by the Supreme Court of the United States : Hagan v. Lucas, 
10 Peters, 400 ; Freeman v. Howe, 24 Howard, 450 ; Taylor 
v. Carryl, 20 Howard, 583. Now has this well-established 
rule been violated by the judgment of the federal court in this 
case of Jones v. Watson? The suit of Avery v. Watson was 
first brought in this court. In this case the issue was made as 
to who were elders in the church, and, of course, who had the 
power to direct the use and possession of the church property 
in the hands of the trustees. That issue was passed upon while 
the property was in the hands of the court, but before its final 
judgment is entered Jones and his co-plaintiffs undertake to 
draw in question, in another court, the use and possession of 
the same church property. The act of incorporation and the 
general statute of this state as to church property vests the title 
in the trustees. In Presbyterian churches, by the laws of the 
church, the ruling elders have the power to regulate and direct 
the use and possession of church edifices and property, so that 
a dispute as to who are elders in a church practically involves 
a dispute as to who has the right to use, manage and possess 
the church property. At the time litigation was begun in the 
federal court, drawing in question the uses and possession of 
the church property, the property itself was in the hands of the 
state court, and a question there being passed upon it as to 
who had the right to use and possess said 'property. So that 
there were two suits pending at the same time in different 
courts, in which questions were being raised and decided as to 
the use and possession of certain church property, and that 
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property in the hands of one of the courts. At the date of the 
institution of the federal court suit, the Court of Appeals of 
Kentucky had settled the principles controlling the question of 
eldership in the church, but the mandate aDd opinion of that 
court had not been entered, and no final judgment had been 
entered in accordance with that mandate and opinion. It 
seems to this court that the case of Avery v. Watson was and 
is pending until its final order in accordance with the opinion 
of the Court of Appeals is carried into effect, modified, or set 
aside in some way for cause shown, by order which sends both 
the parties and property out of court. The pendency of two 
such causes in two different courts, naturally leads to the 
results disclosed in this record as exhibited by the judgments 
of the two courts. The conflict of the two judgments is so 
palpable, and the impossibility of executing both so manifest, 
that it is not necessary to point out details. But undoubtedly 
the state court "first obtained possession of the controversy 
and of the property in dispute." Has that court, according to 
the judgment in the federal court, been allowed to dispose of 
it finally without interference or interruption from the co-ordi- 
nate court? Manifestly, if the judgment of the federal court 
is binding, there can never be any such thing as executing the 
judgment of the state court. 

If the church property was a fund in the registry of this 
court, and while some parties were litigating their right to it, 
other persons, claiming under some of the parties to the suit, 
were to attempt to set on foot proceedings in some other court 
of co-ordinate jurisdiction, there to assert their rights, would 
it be insisted that this court was bound by anything decided 
in that other court ? The rule cited from Conkling furnishes 
the answer. The rule seems to be well settled that such other 
persons not parties, but claiming an interest in the funds, must 
come into this court and there sue, pro interresse suo, for his 
own interest, or wait until the parties and funds were passed 
out of court into a field open for new litigation. 

It is argued that the case in the federal court involved new 
issues between new parties. If the foregoing views are correct, 
this would make no difference. The litigation, whatever it is, 
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must be in the court where the property is. The facts of this 
case furnish strong reasons for adhering to the old conservative 
rule. In the first place, the thing in dispute was in this court, 
in litigation about its proper use and possession, and there was 
no room in another court for another suit about its use and 
possession. In the next place, Jones and his co-plaintiffs had 
been admitted members of the church by Avery, and they were 
privies claiming under parties to the suit in the state court. 
They were so admitted after the rendition of the opinion of the 
Court of Appeals, viz. : on the — day of March, 1868. On 
this state of facts, they were bound by the proceedings in the 
state court as much as the parties thereto under whom they 
claimed to have acquired property rights. They were upon 
the footing of lis pendens purchasers, and are to be regarded 
as such. The deposition of Jones and Hays proves that they 
knew of the pendency of the suit in the state court, and also 
knew of the nature of the opinion of the Court of Appeals ; and 
also that the object of bringing the suit in the federal court 
was to obtain a different judgment, one that would destroy the 
effect of the judgment of the state court, there being a convic- 
tion with them that they had not had, and could not get, 
justice in the state courts. 

If Jones and his co-plaintiffs started new issues in the federal 
court, and with new parties, and that justifies their suit, then 
each newly admitted member can do the same thing, and the 
litigation can go on ad infinitum, as long as new members can 
be procured for the purpose. The doctrine of lis pendens cuts 
off all this sort of endless multiplication of suits, and stops the 
matter by reason of the rule before mentioned, and by the 
additional rule which holds such persons bound by the proceed- 
ings had against parties under whom they claim : KingsUtnd 
v. Spaulding, 3 Barbour's Chancery Eeports, 341 ; Miller v. 
Hall, 1 Bush, 229 ; Debile v. Foxworthy, 9 B. . Mon., 228 ; 
Clark v. Farrow, 10 B. Mon., 446. 

These views answer the suggestion that the jurisdiction of 
this court had exhausted itself before the institution of the 
suit in the federal court, and also that the failure to super- 
sede the first judgment of the court destroyed the lis pendens. 
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If that failure to supersede ever had the effect to stop the 
lis pendens, the perfection of the appeal revived it, and Jones 
and others became members of the church after that had been 
done, and took their interest subject to whatever judgments 
might be finally made. 

These considerations force the conclusion upon the court 
that there was never at any time any such interregnum of 
the jurisdiction of this court in the case of Avery v. Watson, 
or such a suspension of the lis pendens as to afford any 
opening for the intervention of any other court, and that what- 
ever any other co-ordinate court may have decided, pending 
the case in this court in regard to this property in dispute, 
has no binding force upon this court, and presents no obstruc- 
tion to the further prosecution of the case now on trial. 
This conclusion is the more reluctantly reached because it is 
opposed to the deliberate opinion of the two learned judges 
who took part in the trial of that cause in the federal court. 
But, after giving the matter patient investigation, aided by 
diligent effort of counsel and an extended examination of 
authorities, the conclusion has been reached and must now be 
announced, thankful that, if erroneous, any injustice may be 
prevented by the supervisory power of higher tribunals, con- 
scious that the conclusion is in no way influenced by bias or 
prepossessions in favor of either party to the contest. 

It is alleged in the proceedings, and relied on in argument, 
that Watson and the others whom this action seeks to have put 
in possession of the church edifice and property, under the 
order of September, 1868, have seceded from, and quit their 
connection with, the Presbyterian Church in the United States 
of America, and that they now belong to another church. And 
it is shown in support of this that by resisting the deliverances 
of the superior court and tribunal of the church, they have 
come under the excluding power of a kind of self-acting knife 
of excision, which first cut them off from that church, and 
being so cut off, they voluntarily united with another organi- 
zation, and, per consequence now have no right in the property 
in dispute. 

This matter has been substantially passed upon by the Court 
Vol. XVIII.— 26 
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of Appeals in the Bethel Union Church case, ante 210, so far as 
to indicate what will be the judgment of that court when the 
question is made directly. This court concurs in the conclusions 
announced in that case. The power of the General Assembly 
of the Presbyterian Church in the United States of America to 
make deliverances, establishing new doctrines and tests of 
membership, is freely admitted, so far as the spiritual aspect 
of the question is concerned. But the power of the General 
Assembly under the form of church government, to raise up 
these new tests, and then to enforce them by a wholesale exclu- 
sion of those who do not and cannot agree with them, presents 
another question, when that inability to believe in the new 
tests is made the pretext for stripping the great body of the 
members of the church in this state of all their rights of 
property in church edifices and other church property. 

This court assumes to adjudge nothing as to the spiritual 
aspect of the matter, only asserts its convictions as to what is 
the law of the state as to the questions of property involved. 
The civil tribunals of this state, organized by and under the 
constitution and laws of the state, have no right to hand over 
these property questions into the keeping and jurisdiction of a 
non-resident tribunal not supposed to be learned in the laws of 
the state, but are bound to dispose of such questions themselves 
according to the law of the state. The deed from Humphrey 
and wife to Watson and others for the lot on which the church 
edifice stands, makes no mention of the Presbyterian Church 
in the United States of America, but conveys it to them as 
trustees of the Third Presbyterian Church of the City of Louis- 
ville and State of Kentucky. New tests and articles of faith 
may be inserted in the church creed ; but when a church body 
seeks to strip people of property rights upon such new tests of 
membership as the deliverances of the General Assembly upon 
the subjects of loyalty, slavery and states rights, the historian 
and the dispassionate lawyer will be very slow in assenting to 
the proposition. Loyalty to a changeable and changing civil 
government, which, like others before it, will sooner or later 
cease to exist, is to be made a test of church membership in 
God's eternal church, that church, too, itself a successful rebel- 
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lion against the authority of the Church of Eome — once vene- 
rable with age, whose authority was at one time recognized by 
nearly the whole of Christendom. Negro slavery, too, is to be 
magnified into a test for membership — while slavery at one 
time existed in each of the thirteen colonies, and even as late 
as the formation of the present Federal Union. Under the 
constitution of the United States, the institution existed in all 
of the states with one single exception, and all that time the 
Presbyterian Church had existed, prospered and accomplished 
much good, having among its most zealous and learned divines 
slaveholders and defenders of the institution. States rights, 
too, a purely political and temporal affair, is to be magnified 
into such spiritual moment, as to make a negation of that 
political hobby a test of church membership in the church of 
the Saviour, " whose Kingdom is not of this world." It is 
much easier to perceive how such bodies of men and individuals, 
who erect such new and impossible tests, by so doing have cut 
themselves off from the old church, than it is to perceive how 
those who adhere to the old forms and faith have lost property 
rights by so doing. There is nothing shown in this record by 
which the church existing under the ministrations of Watson 
and his co-elders has lost its identity as the true Third or 
Walnut Street Presbyterian Church. Watson, Gault and 
Hackney, the latter under suspension, were undoubtedly the 
elders in said church at the date of the judgment appealed 
from the 7th day of May, 1867. If so then, as the Court of 
Appeals decided they were, the ecclesiastical succession was in 
them, and no successor can become such except by their aid 
and concurrence, and we must look to them as the starting 
point in tracing the succession down to the present time. Prom 
this it follows that the successors in office in the church session 
of the Third or Walnut Street Presbyterian Church, and the 
successors in office as trustees in said church, in succession 
under the ministrations of the ruling elders, who were adjudged 
ruling elders by the Court of Appeals, in the case of Avery v. 
Watson, now compose the church session, and are now the 
lawful trustees in said church. And it also follows that the 
persons assuming to act as session and trustees, in opposition 
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to the will and concurrence of those in the true succession, as 
herein decided, have no such rights. It also follows that those 
persons admitted to membership by the unlawfully constituted 
session have no interest or right in the church edifice and 
property, and that the plaintiffs in this action are entitled to 
have the order of this court of September 28th, 1868, in the 
case of Avery v. Watson, carried into effect by proper orders, 
and to have the church edifice and property delivered into the 
possession of Watson, Gault, Heeter and Given as elders, and 
Fulton, Farley and Polk as trustees in said church. 



The foregoing case seems to us 
to involve one inquiry of vital im- 
portance to the question of constitu- 
tional and responsible government in 
this country, as opposed to what 
in some countries is called personal 
government, and may here properly 
be called congressional government, 
or the government of the numerical 
majority. Without attempting to de- 
fine which kind of government, is, at 
the present time best suited to the 
exigencies of events, we think it can- 
not fail to be of interest to every 
member of the profession to note the 
advance of the trial of the issue be- 
tween the two. We do not expect 
that the Supreme Court of the nation 
is yet so far demoralized upon these 
old questions of constitutional con- 
struction as to be prepared to affirm 
the judgment of the Circuit Court of 
the Kentucky district in this case. 
But if such an event does occur, the 
issue, as we understand it, will be 
fairly joined, between state and na- 
tional authority, within the states, 
upon questions confessedly within 
the jurisdiction of the states, and not 
in any sense affecting the national 
authority within its prescribed func- 
tions. 

We have already expressed our 
own opinion in the April number of 



this magazine, in regard to the ab- 
stract legal questions involved in this 
controversy. We should have felt 
compelled, sitting as a judge in the 
Kentucky Court of Appeals, to affirm 
the action of the General Assembly, 
not so much upon the ground of its 
innate wisdom and justice as of its 
being the final decision of a court of 
exclusive jurisdiction, acting within 
the sphere of that jurisdiction. Had 
we been a member of the General 
Assembly, while sympathizing in the 
main with the opinion of the ma- 
jority, in regard to the right and duty 
of the nation to vindicate its own ex- 
istence and legitimate action, within 
its proper sphere, by force of arms, if 
need be, against all resistance, and of 
the duty of the General Assembly to 
uphold, by all lawful means, the arm 
of the national sovereignty, within 
its appropriate limits, we should at 
the same time have felt the most in- 
tense repugnance against making ac- 
tion or opinion upon these fairly de- 
batable political questions a test of 
church membership. But we should, 
with our present light upon that 
subject, have felt compelled to hold 
that these questions as affecting 
church membership, did come fairly 
and legitimately within the jurisdic- 
tion of the highest church judicato- 
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ries, and we should, therefore, have 
upheld their action, although operat- 
ing severely, and, as we feel, unjustly 
upon the members whose position 
and rights in the church were so funda- 
mentally affected by the action of the 
General Assembly. 

But if we understand the present 
attitude of the question, and rightly 
comprehend its bearing upon the con- 
troversy, it is fast tending towards a 
conflict of authority in the state of 
Kentucky, which nothing but the 
superior wisdom of the highest na- 
tional tribunal can avert, unless the 
one party or the other prove recreant 
to the maintenance of the opinions 
which they avow. We think the 
foregoing opinion of the Chancellor 
is the only one which could properly 
have been declared by the learned 
judge under the circumstances. It is, 
in fact, nothing more than carrying 
out the mandate of the Court of Ap- 
peals, of which the Court of Chancery 
is merely a department or depend- 
ency, and as truly a servant as any 
subordinate tribunal or officer ever 
is of his superior. There was, as we 
understand the question, no alterna- 
tive but obedience or rebellion, and 
we have always intended and attemp- 
ted, to the utmost of our ability, to 
resist " all sedition, privy conspiracy 
and rebellion," in the explicit lan- 
guage of the Common Prayer, and in 
all its forms and guises. 

And it is that which causes our 
amazement at the action of the United 
States Circuit Court in this case, as 
here stated. That court, in this suit, 
is really acting as a state court, hav- 
ing its jurisdiction under the United 
States Constitution, but really none 
the less acting upon a cause of action 
purely and exclusively of state cog- 
nizance, except in this class of par- 



ties where they reside in different 
states, and having to deal only with 
state laws and state rights. This 
provision of the United States Con- 
stitution, by which the national 
courts sustain actions between the 
residents of different states, is entirely 
anomalous, and was provided for the 
purpose of enabling the citizens of 
different states to secure an impartial 
tribunal to decide upon their rights 
under state laws. The whole thing, 
as between the state and national j uris- 
diction, is abnormal, and has always 
been so regarded ; and the Act of Con- 
gress, under which these suits in or- 
dinary civil actions are maintained 
in the national courts, has so guarded 
the matter that the national courts 
act merely as subordinate state courts, 
in passing upon such controversies. 
The process and the course of trial 
is, in all respects, conformed to the 
laws of the state within which the pro- 
ceeding is had, at the date of the 
Act of Congress. And the decision 
is required, from the very nature of 
the case, to be made according to the 
law of the state, when the cause of 
action arises there, and the national 
courts have all held that the unques- 
tionable and infallible evidence of 
the law of the state is the final deci- 
sion of the highest court of the state, 
thus making the United States Circuit 
Court, in this class of actions to all 
intents and purposes, a subordinate 
state court, bound to conform its de- 
cision to that of the highest state 
court. 

The status of these two suits is thus 
made apparent The Circuit Court 
within the District of Kentucky is a 
court of concurrent jurisdiction with 
the state courts, both in matters of 
law and equity, as to all causes of 
action existing between citizens of 
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different states. And in all such causes 
the court first taking jurisdiction of 
the subject matter, will retain it until 
finished. This is abundantly shown in 
the English practice, where, at present 
there are four courts of equity jurisdic- 
tion of first instance, of concurrent 
powers, constantly in session. And it 
requires no great power of the imagi- 
nation to comprehend the state of in- 
terminable perplexity which must en- 
sue if one of these courts could 
be stripped of its jurisdiction and the 
controversy transferred to another, at 
the election of either party or of any 
new party interested in the contro- 
versy. The same rule is recognized 
in repeated instances in the decisions 
of the National courts, and we make 
no question will be again reaffirmed 
when this case in the Circuit Court 
reaches, if it ever does, the tribunal 
of last resort. The determination of 
that court to vindicate its dignity, as 
well as its purity, in not allowing 
even a doubtful question to receive a 
reargument, in consequence of any 
change in the members of the court 
merely, has received a very signal and 
creditable illustration on a recent oc- 
casion ; and it is one which gives as- 
surance that there is at least one place 
in the judiciary of the country where 
arguments of expediency, when com- 
ing in conflict with the decorum and 
the independence of judicial adminis- 
tration, have, as yet, been able to find 
no lodgment. 

The rule as laid down in that court 
upon this subject is : In all cases of 
concurrent jurisdiction, the court 
which first had possession of the sub- 
ject must determine it exclusively : 
Smith v. Mclver, 9 Wheaton, 532; 
Taylor v. Carryll, 20 How., 583; Mal- 
lett v. Dexter, 1 Curt., 178 ; Ex parte 
Robinson, 6 McLean, 355. Where 



two tribunals have concurrent juris- 
diction, the one which first obtains 
possession of the subject must adjudi- 
cate, and neither party can be forced 
into another jurisdiction: Shelby v. 
Bacon, 10 How., 56. Other cases 
might be cited, but the principle is too 
unquestionable to admit of much dis- 
cussion. The precedents are all in 
one direction : Story, Eq. PI., \ 736 
-741. 

But what renders this case more 
anomalous is, that the highest court 
of the state had made its final deter- 
mination, not only upon the case, but 
upon the subject of controversy, before 
there seems to have been any attempt 
to transfer the same into the Circuit 
Court. The action of the state court 
had thus become final upon the Cir- 
cuit Court, as it seems to us, in two 
points of view. First, that it settles 
a principle of law, and as evidence 
of the law which must govern the Cir- 
cuit Court was conclusive. Second, it 
disposed of the whole controversy in 
a manner to be equally binding upon 
all the members of the congregation, 
so that no new members could pro- 
perly bring it in question in any con- 
current jurisdiction. 

In this state of the case it seemed, 
as before stated, not a little surprising 
that there should have been any dis- 
position in the Circuit Court to listen 
to any appeal to that tribunal in any 
form. For if the form of the proceed- 
ing were ever so much changed, so as 
to be entirely new and independent 
of the proceeding in the state court, 
the decision of the Court of Appeals 
of the state would be none the less 
binding upon the Circuit Court of the 
United States as a rule of action in 
declaring the law. We must conjec- 
ture there was some misapprehension 
in regard to the action of the Circuit 



U. S. v. TREASURER, MUSCATINE CO. 



415 



Court or the grounds upon which they 
claim to proceed, if there were any 
grounds for it. We take it as stated 
in the report of the opinion of the 
chancellor, which must of course be 
authentic, and it seems to admit of hut 
one construction. We can compre- 
hend well enough why a convention 
of self-constituted delegates might re- 
commend a resort to some such action 
as is reported in this case to have been 
taken in the Circuit Court ; but that 
it should receive the countenance of a 
court of such dignity and learning as 
this court, is not to us easily conceived 
of, unless some new lights in juris- 
prudence are about to loom upon us, 



which we should not expect to come 
from so enlightened a source. The 
opinion of the chancellor states the 
law of the case very fully, and, as it 
seems to us, with great fairness and 
force ; and we should be. surprised if 
there were not soberness and modera- 
tion enough left in the old and staid 
Republic of Kentucky — the state pro- 
ducing such men as Clay and Critten- 
den, to look at the matter more calmly 
than to carry this contest between the 
state and national courts into any- 
thing like actual conflict, and especi- 
ally in a case so obviously free from 
all reasonable ground of doubt. 

I. F. R. 



United States Circuit Court, Listrict of Iowa. 

UNITED STATES ex rel. LANSING v. THE TREASURER OF MUSCA- 
TINE COUNTY. 

A writ of mandamus ordering the levy and collection of a tax is an appro- 
priate and proper process to enforce judgments against public corporations 
in the State of Iowa. 

The Circuit Court of the United States for the District of Iowa, has the 
power, and it is its duty, if necessary, to issue writs of mandamus for this 
purpose. 

These writs, when thus issued, are in the nature of writs of fieri facias, and 
the state courts have no power or right to interfere with their execution. 

Where writs of mandamus directed to the county treasurer, ordering the 
collection of a tax are disobeyed, thwarted, or evaded, the United States Court 
issuing the writ of mandamus, may, when necessary, appoint its marshal to 
execute the same and collect the taxes. 

Under what circumstances this power will be exercised, discussed by Dilloit, J. 

An Act of the Legislature, in terms discriminating against taxes levied to 
pay judgments upon railroad bonds and coupons, held void because it impaired 
the obligation of the contract under which the bonds were issued. 

In this cause and in various others of a similar nature, the 
judgment creditors of sundry counties in this state, who have 
heretofore had peremptory writs of mandamus issued to county 
officers to collect taxes sufficient to pay their judgments, move 
the court, upon affidavits and verified informations, to appoint 
the marshal for the district of Iowa to execute said writs and 



